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EXECUTIVE SUMMARY

1. On 20 March 2003, the USA, the UK and supporting nations (“the coalition”)
commenced a full-scale military invasion of Iraq. The invasias sought to be
justified by the perceived threat of Iraq’s alleged weapons s ndastruction
(WMD) and the need for Iraq to comply with various UN Secu@yuncil
Resolutions relating to disarmament, dating back to November 1990. Th®mva
lasted until 1 May 2003 and various methods of attack and weapon systeens
used that caused significant civilian casualties. Current astsrsuggest that at
least 20,000 civilians were injured and over 8,000 were killed during the
hostilities”

2. Non-governmental organisations (NGOs), other groups and individual ipaktic
from around the world have expressed numerous serious concerns about the
number of civilian casualties and about the weapons and methods ofeweséal
by the coalition forces in the light of clear obligations undeermdtional
humanitarian law. These concerns are intensified in the ligtiteofvide-ranging
definitions of “crimes against humanity” and “war crimes” iniéldgs 7 and 8 of
the Rome Statute establishing the International Criminal Court (ICC &tatut

3. Various NGOs and groups in the UK, USA, Canada and elsewherht goug
establish by means of an independent inquiry whether, in the light déldea
evidence about the attacks, crimes against humanity and wagschave been
committed. Fully respecting these initiatives, an independent paneigbt
leading academic international lawyers accordingly metandon on 8 and 9
November 2003. The Panel heard oral evidence from eye-witnessespamtd e
witnesses, were presented with two volumes of written evidenceenmedassisted
by written and oral submissions by Leading and Junior Counsel todjody.
After due deliberation during the Inquiry and afterwards, the Raaele certain
findings, which are presented in this report. It should be stressed that it wias not t
Panel’s function to determine the legality of the war or whdtimse responsible
for alleged war crimes should be prosecuted. Its function watetirnto providing
an answer to the following question:

‘Is there sufficient cause and evidence for the International icainCourt
Prosecutor to investigate members of the UK Government for breathes
ICC Statute in relation to crimes against humanity and/or wamesr
committed during the Iraq conflict and occupation 20037’

4. The Panel has answered this question in the affirmative. #rf@gsed evidence
concerning various matters, including the employment of weapoansystsing
depleted uranium, damage to civilian infrastructure and in partielgatricity
supplies, the conduct of the occupation and the preservation of the cultural
heritage of Irag. Not all of these matters are the sulpédhe call for an
investigation.

! http://www.iragbodycount.net/editorial_augozo3_ptitm visited on 8/1/04. See also “Off Target:
the conduct of the war and civilian casualtiesrag)” Human Rights Watch, 2003.




5.

It should also be noted that the Panel was concerned only heitipdssible

criminal liability of UK nationals, given that, unlike the UK, theSA is not a

party to the ICC Statute. The Panel’s view is that the IC&d@utor should
initiate a preliminary investigation under Article 15(1) of tR&CI Statute and that
the matters to be investigated should include:

a.

e.

In circumstances in which the USA may have led attacksnivalvve

the commission of war crimes (or otherwise may have been the mai
perpetrator of any such crimes) (i) did the UK Government have
sufficient prior knowledge of US intentions to establish its
responsibility for the commission of an internationally wrongful act
and the individual criminal responsibility of members of the UK
Government and military command; and (ii) specifically, inligjet of

the Rules of Engagement and detailed knowledge arising from any
investigation as to the planning, design and implementation of these
operations, did the UK have common purpose with the US in criminal
activities?

Did attacks on the media violate any provisions of Article ®@fiCC
Statute and specifically Article 8(2)(b)(i)(ii) and (iv)?

Were attacks launched on locations or means of transport, whieh wer
not “military objectives”, causing civilian casualties in bieaof
Article 8(2)(b)(i) or (ii)?

Were methods of warfare or weapon systems used, or locations of
attack chosen, such that

* adequate assessments of “the concrete and direct military
advantage anticipated” within the meaning of Article
8(2)(b)(iv) were made, given the risks to civilians;

» impermissible military objectives were excluded (for example
those concerned with “regime change” rather than the
elimination of any existing WMD);

« the proportionality requirement was at all times respected and
in particular all feasible precautions were taken to avoid and in
any event minimise incidental loss of civilian life, injury to
civilians and damage to civilian objects; and

» there was not “incidental loss of life or injury to civilians or
damage to civilian objects” which was “clearly excessive in
relation to the concrete and direct overall military advantage
anticipated”?

Given the use of sub-munitions (“cluster bombs”) in urban areas by
UK forces

* was such use prohibited under Article 8(2)(b)(iv) of the ICC
Statute,



* did single or cumulative uses of cluster bombs violate the
principles of discrimination and proportionality (Article
51(5)(b) of 1977 Additional Protocol I);

* is the intent requirement of Article 30 of the ICC statute
satisfied?

6. The Panel notes that under the International Criminal Court Act 2@tith
enables the UK to meet its obligations under the ICC Statuitecbyporating the
offences in the Statute into domestic law, proceedings shall natsbauted
except with the consent of the Attorney General (section 53(3gefghts will,
therefore, submit this report to the Attorney General as wellthee ICC
Prosecutor.

7. Finally, the Panel stress that the matters raised inréjpisrt are urgent and

demand rigorous scrutiny by those responsible for the prosecutiorfeoices
under international humanitarian law, including those set out in the ICC Statute.



INTRODUCTION

1. The Context of the Inquiry

The war in Iraq has raised significant questions of internatiemgl the specific legal context of
which has framed the scope of this Inquiry. Key aspects of the context are sébwut be
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1.2.1

The Institution of the International Criminal Court

The Statute of the International Criminal Court was adopted ire Ro®98 (ICC Statute).
This treaty established an international criminal court withath#ority to examine and
prosecute serious violations of human rights and international humamitdaiv.
Specifically, it was given the power to ‘exercise jurisdictmrer persons for the most
serious crimes of international concern’, these being (a) gendb)derimes against
humanity (c) war crimes, and (d) the crime of aggression. The¥nbtional Criminal
Court’s (ICC) cannot exercise jurisdiction over the crime of aggression pehdiagdption
of further provisions.

The ICC came into existence on 1 July 2002, when the requisite noinmagfications or
accessions had been obtained. Those States whigbagies have accepted the Court’s
jurisdiction thus opening the way for the ICC to try angumish persons responsible for
the most serious crimes against international law. The Uniteddémis party to the ICC
statute but the USA is not.

Although the ICC Statute was drafted with the commission dtieelimented mass abuses
of human rights in mind, the institution of the ICC provided a radieal avenue for the
scrutiny and prosecution of those responsible (in either a mibtagpvernmental capacity)
for serious crimes arising in the course of military actiohusl the actions of powers
engaged in armed conflict could be examined for any crimes within the ICGdigtion.

As regards the UK, the ICC Statute was signed on 30 November IDegiaed on the 4
October 2001. Thus, in accordance with the ICC Statute the Court qaimsexarisdiction
over genocide, crimes against humanity and war crimes comroittede territory of the
UK or elsewhere in the world by nationals of the UK subsequehtlitdy 2002, the date the
ICC Statute came into force. The invasion of Iraq by a Coalition of Statdsding the UK,
took place in 2003. The UK government was well aware of the poteakslance of the
ICC in relation to all its military operations.

As noted above, however, the ICC cannot yet exercise jurisdictemtioe crime of
aggression. Under Article 5(2) ICC Statute it can only exertss@risdiction in the event
that an amendment to the Statute is adopted defining the cringgr@isaion and detailing
how the ICC may exercise such jurisdiction.

The Legal Questions Raised through Public Debate

By July 2002 it was clear from public statements of represestaif the UK and US

Governments that an invasion of Iraq was a serious and imminerbipyssihis provoked

a debate in the UK about the legality of such military intetie® without the express

authorisation of the un security coundil. particular, a group of UK based practising and
1



academic lawyers and non-governmental organisations (NGOs) higldegrendent inquiry
in October 2002 into whether the use of force by the UK againswvoatf be lawful. The
variozus opinions and skeleton arguments that emerged were publishied @©ase Against
War.

1.2.2 On 22 January 2003, lawyers for CND and 16 other NGOs lauaatedated challenge to
the undertaking of military operations by serving formal fet@ncerning war crimes on
the Prime Minister and the Secretaries of State form@efand Foreign and Commonwealth
Affairs.® The letters set out various concerns that war crimes méhommitted in Iraq by
UK and US forces, particularly through the use of inherently @nidisnate weapon systems
or attacks on civilian infrastructure. A specific warning wasgithat evidence would be
gathered and that an independent inquiry would be instituted to examine these questions.

1.2.3 When military action against Iraq subsequently commenced on 28 R03, Peacerights,
an NGO formed by activists and academic and practising lawgepromote educational
initiatives on international humanitarian and human rights law, edgite fulfil the
commitment made by the letter of 22 January. It collected puylaichilable reports on the
conduct of the war and sought eye-witness testimony in relatitwe tooimbing campaign in
Baghdad. It also obtained expert evidence on weapons systems deploydidalipetuster
munitions and depleted uranium shells.

1.2.4 In order to consider the evidence collated and the relevant lges &rising, a public legal
inquiry (the Inquiry) was arranged and took place on 8-9 November 2003.

1.3  Tradition of People’s Tribunals

1.3.1 The Inquiry finds its roots in the tradition of people’s tribunal$ thayinally gained
inspiration from the Bertrand Russell War Crimes Tribunal of 1966n,Tinehe context of
public concerns over the conduct of the Vietham war by US forcgsblic meeting was
called so that the ‘crime of silence’, as Bertrand Ruskestribed it, should not be allowed
to accompany suffering inflicted in contravention of standards efriational humanitarian
law.

1.3.2 Since that time people’s tribunals have established the righdugndf concerned people to
investigate, to examine the evidence found, and to reach judgment aotitims af States
through a process of independent and objective enquiry.

1.3.3 The Inquiry held in London on 8-9 November 2003 into the alleged colmmigswar
crimes by the UK and US during the invasion of Iraq in 2003 wasasignibased on the
ethos of people’s tribunals. It represented a contribution to the lipakdic inquiries that
have sought to shed light on the lawfulness of actions that might dagkeremain
unexamined.

2. Organisation of the Inquiry

2 G. Farebrother & N. Kollerstrom (edg)he Case against WaFhe essential legal inquiries, opinions and judgtaen
concerning war in IraqThe Legal Inquiry Steering Group, 2003).
% The text of these letters can be founibid, 235-264.
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The Inquiry was called to enable a Panel of international legaérts to examine legal issues
regarding the conduct of military operations against the Republizagf and the subsequent
occupation of that State in 2003. Its particular focus was to examenele played by the UK as
one of the coalition powers and a Party to the ICC Statute.

2.1  Aims of the Inquiry
The Inquiry was established with the following aims:

» to examine the actions of the UK during its attack on Irag incMand April 2003 in
the context of the ICC Statute; and

» to decide whether a recommendation to the Prosecutor of the IQ@Wdstigate the
actions of the UK under Article 15 of the ICC Statute would be justified.

In order to reach a conclusion on these questions, the Panel to thy imgsispecifically
requested to:

 examine and report on the general principles which apply to the catgdeof
whether the actions taken by UK political and/or military leagerd/or soldiers in Iraq
amounted to war crimes; and

» apply those principles to the evidence presented to the Inquiry oificspetions taken
by UK forces in Iraqg in order to reach a determination on whethercrimes may have
been committed and/or whether further investigation was necessary.

2.2 Inquiry Terms of Reference

The Panel’s function was limited to answering the following question:

‘Is there sufficient cause and evidence for the Internationahi@al Court Prosecutor to

investigate members of the UK Government for breaches of GeSt@tute in relation to

crimes against humanity and/or war crimes committed during the donflict and

occupation 20037’

The Panel was requested to:

* examine oral and documentary evidence. The documentary evidencelwaitiesl to
Panel members before the Inquiry in two bundles annexed to this ssmbiabelled
Evidence Bundle 1 and Evidence Bundle 2. The oral evidence was providge-by e
witnesses and technical experts;

» consider and discuss the legal issues relevant to the evidence presented;

* respond to any questions from a public audience;

* provide a preliminary brief opinion on the issues raised during thsideration of

evidence and identify the matters of particular importancehircontinuing reflection
on the subject matter of the Inquiry;



2.3

2.4

2.5

251

25.2

» deliberate in closed session the matters raised during the Inapgrydetermine the
method for writing this report.

Process of Selection of the Panel

Aware of the importance of constituting an objective panel, Peaterigntacted a variety

of internationally renowned legal academics based in a number ofiesusrid specialised

in international law disciplines.

Identity and Quialifications of Panellists

The Panel consisted of:

Upendra Baxi, Professor of Law, University of Warwick

Bill Bowring, Professor of Law, London Metropolitan University

Christine Chinkin, Professor of International Law, London School of Economics and
Political Science

Guy Goodwin-Gill, Senior Research Fellow, All Souls College, Oxford
Nick Grief, Steele Raymond Professor of Law, Bournemouth University
René Provost, Professor of Law, McGill University, Canada

William Schabas, Professor of Law, National University of Ireland, Gabma Director of
the Irish Centre for Human Rights

Paul Tavernier, Professor of Lalaculté Jean Monnetnd Director ofcentre de
recherches et d'études sur les droits de 'Homme et le droit humaaitaire University
Paris-Sud, France.

Appointment of Counsel to the Inquiry

In accordance with the aim of Peacerights to conduct the Ingtirghe highest standards
of independence and scrutiny, counsel to the Inquiry were duly appointetligiolas
Blake QC and Ms Charlotte Kilroy of Matrix Chambers, London).

Counsel’s brief was similar to that of counsel to the Hutton Inguirgeeding in the UK at
the same timé namely to assist the Panel in identifying the relevant legaistions,

examining witnesses, summarising written evidence, and summarisiag public

proceedings. In addition, counsel produced a volume of relevant legaiatfasad assisted
the Panel with their deliberation during the closed session on 9 November.

* Lord Hutton was appointed by the UK governmerint@stigate and report on the circumstances sudiogrthe
death of Dr David Kelly, a scientific advisor teetgovernment on weapons of mass destruction in Toag Hutton
Inquiry findings were published in January 2004.

® This material is enclosed with this report.



3. Compilation of the Report

This report is based on the findings of the eight member tribunagaf Enquiry, following the
sitting of the Inquiry on 8/9 November 2003, and their unanimous formulationgrocamg the
justification for investigation by the ICC Prosecutor. This oveiall text has been written and
compiled by three members of the Executive Committee ofeffighats, Solange MouthadrPhil
Shiner! and Andrew William$whose task has been to introduce the report and to set in chmtext t
conclusions of the Panel. The Panel, while acknowledging fully thmortant initiative of
Peacerights, endorses the text for further appropriate actiBedmerights. Accordingly, in the first
instance the Executive Summary of the Report was launched in the Bb@®mmons, London,

on 20 January 2004 and at the headquarters of the United Nations, New York, on 26 January 2004.

® Lecturer in law at the University of Warwick.
" Public Interest Lawyers.
8 Lecturer in law at the University of Warwick.



INQUIRY REPORT

The Panel has arranged its findings into six sections. These are presentddliovtireg order:

1. Threshold for Investigation

2. Specific Issues Relating to Article 8(2) ICC Statute

3. Issues of Responsibility

4. Military Objectives and the Proportionate Use of Force

5. Supplementary Concerns Regarding Occupation

6. Rationale for an Investigation by the ICC Prosecutor.

1. Threshold for Investigation

11

1.2

Counsel to the Inquiry correctly summarised the question oftfessttold’ for investigation
by the Prosecutor as follows:

‘The approach to be adopted by the Prosecutor uhddiCC Statute in relation to initiating an intigation is
set out in Article 53 of the Statute which providesfollows:

1.

The Prosecutor shall, having evaluated the infoforatmade available to him or her, initiate an
investigation unless he or she determines thattlieno reasonable basis to proceed under thisugtat
In deciding whether to initiate an investigatiohetProsecutor shall consider whether:
(&) The information available to the Prosecutor yides a reasonable basis to believe
that a crime within the jurisdiction of the Cour$been or is being committed,;
(b) The case is or would be admissible under Agticl; and
(c) Taking into account the gravity of the crimedathe interests of victims, there are
nonetheless substantial reasons to believe thanheestigation would not serve the
interests of justice.
If the Prosecutor determines that there is no reafbe basis to proceed and his or her determinatson
based solely on subparagraph (c) above, he or khk imform the Pre-Trial Chamber.

If, upon investigation, the Prosecutor concludeat tthere is not a sufficient basis for a prosecautio
because:
(&) There is not a sufficient legal or factual st seek a warrant or summons under article 58;
(b) The case is inadmissible under article 17; or
(c) A prosecution is not in the interests of justidaking into account all the circumstances,
including the gravity of the crime, the interests/ictims and the age or infirmity of the alleged
perpetrator, and his or her role in the allegedrusg;
the Prosecutor shall inform the Pre-Trial Chambedahe State making the referral under article 14 o
the Security Council under article 13, paragraph, (bf his or her conclusion and the reasons for the
conclusion..’

The Prosecutor’'s powers once an investigation has been initiateet aret in Article 54
and include the power to conduct investigations on the territory tdta 8nd the power to
collect and examine evidence and to request the presence of atibrgyersons being
investigated, victims and witnesses. The Prosecutor can also agree ndbsedlscuments
or information and can take necessary measures to ensure the confidentiaddynadtion.

6



1.3

1.4

15

1.6

1.7

This report will fall within the ‘third class’ afotitia criminis - information referred to the
Prosecutor by any other source (Articles 13(c) and 15). Thisargted notitia criminis
normally leads to the so-called investigatmoprio moty which cannot be initiated without
a specific authorisation issued by the Pre-Trial Chamber. Fortinerthe investigation
proprio motumay be subject to Security Council deferral pursuant telrii6, and has to
be notified to the States Partjgsrsuant to Article 18.

The expression ‘having evaluated the information made availalblientor her’ (Article
53(1)) clearly emphasises that the need for a decision whethetidteian investigation is
always to be based on a careful preliminary examination abousetih@usness of the
information, i.e. ofany information - see Rule 104 Rules of Procedure and Evidence. As
Cassese states: ‘On the other hamihtéia criminisreferred by any other source, and also a
reference by a State Party, are likely to require a marefid preliminary examination,
since the possibility of an insidious referral generated by stigpétical interests, or even

by the intention to produce an international crisis, cannatéori excluded...*

It is clear, and the Panel accepts, that not every apparemootedeviolation of the war
crimes provisions of the ICC Statute will warrant investigation the Prosecutor.
Nevertheless, it is submitted that the detailed and crediblientes/, oral and written,
received by the Inquiry provides ampbeima facie evidence of the commission of war
crimes as defined in Article 8 ICC Statute.

The Prosecutor will wish to turn for guidance to the extensiygerence of the

International Criminal Tribunal for the former Yugoslavia (ICT¥)should be noted that in
comparison with the ICC Statute, the ICTY Statute is brief amgiezaNevertheless, and
significantly, it uses a phrase which is twice repeated ricla 53 of the ICC Statute,
namely ‘sufficient basis to proceed’. Article 18(1) provides:

‘The Prosecutor shall initiate investigatiogs-officioor on the basis of information obtained from aoyrse,
particularly from Governments, United Nations organintergovernmental and non-governmental
organisations. The Prosecutor shall assess themafmn received or obtained and decide whetheretise
sufficient basis to proceed.’

The Prosecutor may well wish to seek further guidance fronfFihal Report to the
Prosecutor by the Committee Established to Review the NATO Bap@ampaign Against
the Federal Republic of Yugoslavid’prepared at the request of the ICTY Prosecutor. The
Review Committee gave the following opinion as to the threshold test for the ICT

‘In the course of its review, the committee hasliagpthe same criteria to NATO activities that D#ice of
the Prosecutor (OTP) has applied to the activaifesther actors in the territory of the former Ystavia. The
committee paid particular heed to the following sfiens:

a. Are the prohibitions alleged sufficiently weitablished as violations of international humaratar
law to form the basis of a prosecution, and doesapplication of the law to the particular facts
reasonably suggest that a violation of these pitidwils may have occurred? and

b. upon the reasoned evaluation of the informakigrthe committee, is the information credible and
does it tend to show that crimes within the juigsidin of the Tribunal may have been committed by
individuals during the NATO bombing campaign ?’

° Cassese, Gaeta, Jones (dd® Rome Statute of the International Criminal @oArCommentarfOUP, Oxford,
2003) Vol.ll, p.1145

1%1pbid, p.1148.

" To be found at: http://www.un.org/icty/pressreatt061300.htm
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1.8

1.9

1.10

1.11

This latter question reflects the earlier approach in oaldt Article 18(1) of the ICTY
Statute taken by the Prosecutor when asserting her right tdigatesallegations of crimes
committed by Serb forces in Koso¥.The threshold test expressed therein by the
Prosecutor was that afredible evidence tending to show that crimes within the jurisatict
of the Tribunal may have been committed in Kosdqeaiphasis added). That test was
advanced to explain in what situation the Prosecutor would considejurfediction
purposes, that she had a legal entitlement to investigatea ¢asollary, any investigation
failing to meet that test could be said to be arbitrary andoveys, and to fall outside the
Prosecutor's mandate.) Thus formulated, the test represents aeaegdtoff point for
investigations. The Prosecutor may, in her discretion, require thighar threshold be met
before making a positive decision that there is sufficient basgrdceed under Article
18(1). (In fact, in relation to the situation on the ground in Kosovo, tbgePutor was in
possession of a considerable body of evidence pointing to the comnu$siodespread
atrocities by Serb forces.) In practice, before decidingpn an investigation in any case,
the Prosecutor will also take into account a number of other fasioc®erning the prospects
for obtaining evidence sufficient to prove that ‘the crime has bemmmitted by an
individual who merits prosecution in the international forum.’

As to the use of cluster bombs by NATO, the Review Committee decided asfollow

‘27. Cluster bombs were used by NATO forces duting bombing campaign. There is no specific treaty
provision which prohibits or restricts the use hifster bombs although, of course, cluster bombg brisised

in compliance with the general principles applieabd the use of all weapons. Human Rights Watch has
condemned the use of cluster bombs alleging tteahith “dud” or failure rate of the submunition®hblets)
contained inside cluster bombs converts these saitions into antipersonnel landmines which, it asseare
now prohibited under customary international lawhather antipersonnel landmines are prohibited under
current customary law is debatable, although tle strong trend in that direction. There is, hesve no
general legal consensus that cluster bombs ategah terms, equivalent to antipersonnel landmikteshould

be noted that the use of cluster bombs was an izsserts in theMarti¢ Rule 61 Hearing Decision of Trial
Chamber | on 8 March 1996. In that decision therfther stated there was no formal provision forbigdime

use of cluster bombs as such (para. 18 of judgnrntt regarded the use of the Orkan rocket withuater
bomb warhead in that particular case as evidentleeointent of the accused to deliberately attekdivilian
population because the rocket was inaccuratenddd in an area with no military objectives nearbyyas
used as an antipersonnel weapon launched agaisityhof Zagreb and the accused indicated he deeno
attack the city as such (paras. 23-31 of judgmdihitg¢. Chamber concluded that “the use of the Orkaket in

this case was not designed to hit military tardeitsto terrorise the civilians of Zagreb” (para.@&Jjudgment).
There is no indication cluster bombs were usedigh & fashion by NATO. It is the opinion of the cuittee,
based on information presently available, that @R should nottommence an investigation into use of
cluster bombs as such by NATO.’

The Prosecutor accepted the Review Committee’s conclusion that

‘On the basis of the information reviewed, howetkg committee is of the opinion that neither adépth
investigation related to the bombing campaign agale nor investigations related to specific inciteare
justified. In all cases, either the law is not @iéntly clear or investigations are unlikely tosudt in the
acquisition of sufficient evidence to substantielbarges against high level accused or against laseused
for particularly heinous offences.’

This decision by the Prosecutor has been widely criticized.Xaonpte, Ronzitti argued
that this was ‘equivalent toreon liquet'® Difficulties in interpretation are not a good reason
for not starting an investigation. There are fields of humanitdaan as with any body of

12 Request by the Prosecutor, Pursuant to Rule 7B)ishat the President Notify the Security Counbiailthe Federal
Republic of Yugoslavia Has Failed to Comply WighObligations Under Article 2%lated 1 February 1999.

3 The Latin phrasenon liquet'literally means ‘it is not clear’, that is the fagand/or law) are insufficient to provide
the basis for a decision. It is the technical tgimen to a verdict given by a jury when a matteoibe deferred to
another day of trial.

8



law, which are notsufficiently clear. However, the task of law interpretation and
“clarification” is entrusted to the Tribunal, which thus cannot aselby saying that it
cannot adjudicate the case, since the law is “not clear”.nbheliquetis not part of the
jurisprudence of the Hague Tribunal nor of any other tribufial.’

1.12 And Professor Benvenuti submitted that ‘...notwithstanding the recomtoenadé the
Review Committee, an in-depth investigation should be started bethesabove-
mentioned grounds, as summarized by the Review Committee, arfcieatito exclude
that grave breaches of IHL within the competence of the Tribmagl have occurred. If, in
the opinion of the Review Committee, “the law is not sufficieniiyarc, this ought to be the
very reason for starting an in-depth investigation, thus allowing thé& I©@Tclarify the
law... If, in the opinion of the Review Committee, “investigations wmkkely to result in
the acquisition of sufficient evidence of charges” (though such an opinisnndvexclude
the possibility that grave breaches of IHL may in fact haweiwed), this would be a good
reason for the Prosecutor to start an investigation making use wéti strong powers she
(and the Tribunal) have resorted to in other cases (such powersatetethe disposal of or
used by the Review Committe€y.’

1.13 In its response to the ICTY's decision not to investigate NATbng, Amnesty
International (Al) noted the admission by the Review Committed in answering the
allegations of war crimes made against it, NATO had ‘failedatidress the specific
incidents’ with which it was charged. Five of these are amonmtents identified by Al
in its 7 June 2000 repat?. The Committee's report documenting why a criminal
investigation should not be conducted into NATO also revealed thatl inba spoken to
those involved in directing or carrying out the bombing campaign’. Mefeds, it came to
the conclusion set out above. Amnesty International pointed out that thewRevi
Committee's report did not explain what difficulties it antiagolain gathering evidence
against NATO or its officials.

1.14 The Panel agrees with these criticisms of the decision d€Ci¢ Prosecutor. The Panel
submits that this Report contains ample credible evidence of theissian of war crimes
as specified in Article 8 ICC Statute and Blements of Crime¥. The Report also refers to
evidence in the possession of the UK Government which the Inquiry coulmbtaah but
which the Prosecutor could. In particular, access to targetirag leégal advice obtained in
the selection of targets, rules of engagement and other relevaaty information could
be reviewed. The threshold for commencing an examination hasubmitted, been amply
surpassed.

2. Specific Issues Relating to Article 8(2) of the ICC Statute

A review of available factual descriptions of operations cawigdby British forces in Iraq leads
the Panel to find that there is credible information reasonalglyesting that violations of Article
8(2) of the ICC Statute may have occurred. The most signifafahiese relates to the deployment
of cluster bombs. Other possible violations were suggested byniation provided on attacks
against the media in Baghdad and other civilian targets.

14 Ronzitti “Is the Non Liquet of the Final Report the Committee Established to Review the NATO BamgbAgainst
the FRY Acceptable?”, 84iditernational Review of the Red Crq2900) 1020-1021

15 paolo Benvenuti “The ICTY Prosecutor and the Rewié the NATO Bombing Campaign against the Federal
Republic of YugoslaviaEuropean Journal of International Law2 (2001), 504-505

16 See http://www.amnesty.org/ailib/intcam/kosovo/

" Knut Dormann, Louise Doswald-Beck, Robert Kdflements of War Crimes Under the Rome Statutesof th
International Criminal Court: Sources and Commengt@ambridge University Press, Cambridge, 2003).
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2.1

211

2.1.2

2.1.3

214

2.15

2.1.6

ClusterBombs

The United Kingdom acknowledges that it has made use of both latldras airborne
cluster bombs. More specifically, RAF Harrier jets dropped appratdly 70 RBL 755
cluster bombs, each containing 147 bomblets, mainly in the vicinity didzag On land,
British howitzers with a range of 30 km fired over 2000 L20 clushalls containing 49
bomblets, mostly around Basta.

Cluster bombs open before reaching their target to scatteréterabsubmunitions over a
large area, with a devastating effect. All cluster weapongrstrom failure to detonate
someof their bomblets, with reported average failure rates varyatgden 2% and 20%. In
the context of the British use of cluster weapons in Iraq thearei@ssue is whether they
were deployed against military objectives known to be located in urban areas.

The British Armed Forces Minister declared during an interwigh the BBC that cluster
weapons had been used against concentrations of military equipmeragiricobps in and
around built-up areas around Basra, Irag's second largest dityaddition, the United
States in its air and ground operations used considerably moter akesapons, including
many reported uses during the prolonged bombing campaign of Baghdad.USomie
attacks were carried out using British platforms, in whicle ¢he UK was required to give
its approval of both the target and weapon seleéfidiis decision clearly falls under the
jurisdiction of the ICC.

While cluster weapons do not appear to be prohipgegeby the law of armed conflict at
this time, the issue is whether the use of cluster weapons agslitesty objectives located
in urban areas violates either the prohibition of intentionally tergetivilians (Article
8(2)(b)(i) ICC Statute) or the prohibition of attacks causing disptmpate incidental loss
of life or injury to civilians (Article 8(2)(b)(iv) ICC Statute).

Turning first to Article 8(2)(b)(i), the ICC Statute providest tinaentionally directing
attacks against the civilian population as such’ constitutes atigiolaf the laws and
customs of war and, in turn, a war crime subject to the jurisdiofitime ICC. This reflects
A similar prohibition found in Article 51(2) 01977 Additional Protocol I, defined as a
grave breach of the Protocol by Article 85(3)(a) of the latteil&there is no credible
information that UK forces meant specifically to target @wis, the intent requirement
under this provision covers cases in which the perpetrator i® dhetr‘a consequence will
occur in the ordinary course of events’ (Article 30 ICC Statute).

Evidence presented to this Inquiry by weapons experts suggdstsusiar weapons
disperse their bomblets over a wide area which cannot be pretisgdyed. Specifically, it
was explained that, depending upon wind conditions and the altitude at whicmaihe
container opens to scatter its submunitions, bomblets can drift upet kitometres away
from the intended target. While some of the cluster bomb contamays have been
precision guided or ‘smart’, bomblets used in the recent lrapaigm were essentially

18 Ministry of DefenceFirst Reflectionspara. 4.9 (Item 10a, Evidence Bundle 1).

9 Armed Forces Minister Adam Ingram’s BBC Radio tetmiew (Item 28, Evidence Bundle 2).

% Testimony of Air Marshal Burridge Q251-253 (ItemBindle 2). General Myers confirmed that clustemnitions
were used against “many” military assets in popdatreas: US Dept. Of Defense Press Briefing, 28 2p03
(quoted in House of Common Research Paper 03/88 atitem 1, Bundle 2).
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never s&* This type of ordnance, when used in an urban setting, can reasonably be
described as indiscriminate. In Aslvisory Opinion on the Legality of the Threat or Use of
Nuclear Weaponghe International Court of Justice stated that:

The cardinal principles contained in the texts tituting the fabric of humanitarian law are theldaling. The
first is aimed at the protection of the civiliangudation and civilian objects and establishes ttstirg:tion
between combatants and non-combatants; States maust make civilians the object of attacksd must
consequently never use weapons that are incapdbtistinguishing between civilian and military tatg
[emphasis addedf?

2.1.7 The prohibition against indiscriminate attacks is given preasamimg by Article 51(4) of
1977 Additional Protocol I, which provides that such attacks include thosh whiploy a
method of combat which cannot be directed at a specific ryilihjective and, as a result,
‘are of a nature to strike military objectives and civilians corilian objects without
distinction’. The ICTY in a Review of Indictment against Milan rika found that, given
their accuracy and striking force, the use of cluster bombs agargets in Zagreb could
not be designed to hit military targets and was as such contagudtomary and
conventional international lafV.

2.1.8 Given the inaccurate nature of cluster weapons, their use byold&sfor under UK
approval reasonably suggests that violations of Article 8(2)(b(@ Btatute may have
occurred and should be investigated by the ICC Prosecutor.

2.1.9 Atrticle 8(2)(b)(iv) ICC Statute provides that war crimes prédgabby the laws and customs
of war include ‘intentionally launching an attack in the knowledge¢ shah attack will
cause incidental loss of life or injury to civilians or damageivilian objects [...] which
would be clearly excessive in relation to the concrete and divecall military advantage
anticipated.’

2.1.10 Reports of civilian casualties or damage to civilian objedt®aing an attack do not in
themselves suggest that an illegal act has occurred. Howevérle A8(2)(b)(iv) is a
reflection of Article 51(5)(b) of 1977 Additional Protocol | which layewn the principle
that there must be proportionality between collateral casualtieghe anticipated military
advantage. As noted by the International Committee of the Resks@n its commentary,
this implies that the weapons selected ‘are not disproportiona&tation to the objective
but are suited to destroying only that objectf%eThe ICTY in its Kupreski judgment
noted that repeated attacks could produce a cumulative effect, wisiessavely jeopardize
the lives and property of civilians, contrary to the demands of proportiofrality.

2.1.11 The question is whether cluster weapons can ever be considered gragtt attack
military objectives located in inhabited urban areas given their psitgeo produce many
needless casualties that could be avoided with more precise weBpdhsr consideration
of this question is contained in section 4 below. On the basis of thsianand the
information available to the Inquiry, the Panel has concluded thattivitdaof Article

2L Testimony by Landmine Action experts David Taydod Richard LloydBriefing: Indiscriminate Attack? The
Potential Use of Landmines and Cluster Bombs iqg (feem 17, Bundle 1).
22|CJ Reports 1996, p. 226, para. 78.
% The Prosecutor v. Madi (Case no. IT-95-11-R61, para. 31) Review of thiidiment Pursuant to Rule 61, 8 March
1996.
24 sandoz et alCommentary on the Additional Protocols of 8 Juné7l® the Geneva Conventions of 12 August 1949
(ICRC/Nijhoff, 1987) para. 1979.
% The Prosecutor v. Kupregki(Case no. IT-96-16-T), Judgment, 14 January 3208. 256.
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2.2

221

2.2.2

2.2.3

224

2.2.5

2.2.6

227

2.2.8

8(2)(b)(iv) ICC Statute may have occurred in respect of theotisguster weapons and
should be investigated by the ICC Prosecutor.

Other Possible Violations

Above and beyond the use of cluster weapons, there have been cepdifite of attacks
producing many civilian casualties with no manifest military advantage.

There were a number of attacks against media outlets during the 2003 armedrcdnaitjct
These include the coalition bombing of the Al-Jazeera and Abu Dhaluiffiéés causing

the death of an Al-Jazeera cameraman and the wounding of apoodest, and the
shelling of the Palestine Hotel used by many western meuiaing the death of two
camezrg:lmen working for Reuters and Tele 5 of Spain, both of which taok ph 8 April

2003:

In both cases, US CENTCOM (US Central Command) stateddbpsthad acted in self
defence after coming under fifé. Perhaps more controversially, Irag’s main state
broadcaster was the object of a US missile attack on 26 March Zf#@3ing broadcasting
by state-run TV. The US indicated that the attack was intermdddnhage Iraq’s command
and control assefs.

On 26 March 2003 two bombs fell on a marketplace in the Al-Shamiztdof Baghdad,
killing at least 14 Iraqi civilians and wounding many others. #fer bombing incident at a
market in the Shula district of Baghdad killed more than 50 Iradlianig on 29 March
2003. In both cases no apparent military objective was identffied.

Several air attacks were directed against civilian taigetsding specifically a restaurant,
based on intelligence that Saddam Hussein or other leading mseofbéhe Iragi regime
were present. These aerial strikes caused many civilian ltesuaithout achieving the
intended objectives. These strikes did not distinguish between civilians and comifatants

Electricity supplies were intentionally targeted both in 8asd in Baghdad with severe
knock-on effects on water supplies and the humanitarian situation geriérally.

On 24 March 2003 a bus crossing a bridge close to the Syriam asistruck by a US
aircraft launched missile resulting in the death of five civilian passsffger

On the basis of the information relating to the above matterBatied has concluded that
violations of Article 8(2)(b)(ii)(iv) and (v) of the ICC Statuteay have occurred and should
be investigated by the ICC Prosecutor.

3. Issues of Responsibility

% Guardian Report (Item 9, Bundle 1); various Guamditories (Item 18, Bundle 2).

2 CENTCOM News Release 8 April 2003 (Item 19, Burjle

2 various Guardian stories (Item 17, Bundle 2).

29 See various reports from The Guardian (Item 12dBi12) and the Spanish Brigade Report (Item 8 dBuf).
%0 For further information see Human Rights Watch &emote 1 above.

31 bid.

32 1tem 1 Bundle 1.
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3.1

3.2

3.3

3.4

3.5

3.6

3.7

Consideration of the criminal liability of individual members of th€ government and
military raises a number of issues of joint and individual respoitgibor the commission
of acts within the jurisdiction of the ICC.

Jurisdiction under the ICC Statute is applicable only to crcoesnitted on the territory of
States parties to the Statute, or to crimes committed bgnatg of States parties to the
Statute. Since Iraq is not a party to the ICC Statute, war crimes args@gainst humanity
allegedly committed in Iraq during the 2003 war and subsequent occuaedionly within
the jurisdiction of the Court to the extent that they were cotadchiby nationals of States
parties. The UK ratified the ICC Statute on 4 October 2001. Aougly, the Court has
jurisdiction over war crimes committed by nationals of the WH€ethe entry into force of
the Statute on 1 July 2002.

To the extent that UK troops themselves might have committed war crimeses against
humanity, in breach of Articles 7 and 8 of the ICC Statute, theredhedittle difficulty in
understanding why they can be held individually responsible. Articl@) 25 the ICC
Statute says that ‘A person who commits a crime within the jurisdiction &dbe shall be
individually responsible and liable for punishment in accordance with this &tatut

However, many of the alleged war crimes about which the RareeVed evidence (the use
of cluster bombs over Baghdad, the bombing of the restaurant 8addam Hussein was
allegedly present and more generally the conduct of the waagnds indicated in section 2
above) involved the UK acting in conjunction with the US, which is not &y pathe ICC
Statute.Nevertheless, in addition to those who actually perpetrated sunks;rihe ICC
also has jurisdiction over those who may have ordered, solicited, inchided, or abetted
or otherwise assisted in their commission or attempted commigsatunding providing the
means for their commission.

Thus the relationship of two partners in a military Coalition, e/loee partner is subject to
the jurisdiction of the Court and the other partner is not, must bardegst. In particular,
two separate questions arise:

= Can UK nationals be found criminally responsible for acts withénjarisdiction of the
ICC committed jointly with the US (and as the junior partner)?

= Can the ICC exercise jurisdiction over US nationals on the ba#ii® UK'’s acceptance
of the ICC Statute?

Article 19 ICC Statute requires the Court to satisfy itbelf it has jurisdiction in any case
brought before it. The ICC'’s jurisdiction is over individuals and it camied¢rmine state
responsibility for the commission of an internationally wrongfilas can the International
Court of Justice at The Hague. Nevertheless, since the Inqeky seestablish whether the
ICC Prosecutor should investigate crimes allegedly committesehijor members of the
UK government, whose acts under international law are attributabteet UK it is
suggested that the principles of state responsibility are also relevant.

Article 16 of the International Law Commission’s Articles State responsibility 2001
provides:

33 Articles on Responsibility of States for Intermatally Wrongful Acts, adopted at the'58ession of the International
Law Commission, 2001, GA Res. 56/83, 12 Decemb@d 2article 4. ‘Thus the head of State or govemiroe
minister of foreign affairs is regarded as haviotharity to represent the State without havingrespnt full powers.’
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3.8

3.9

3.10

3.11

3.12

3.13

A State which aids or assists another State ircdim@mission of an internationally wrongful act by tlatter is
internationally responsible for doing so if:

€)) that State does so with knowledge of the cistamces of the internationally wrongful act and

(b) the act would be internationally wrongful ifromitted by that State.

There is no doubt that condition (b) is satisfied: the commissiarofrimes under Article
8 of the ICC Statute, if established, constitutes an internationadliggful act. The question
is then whether condition (a) is satisfied, that is whetherUiehad knowledge of the
internationally wrongful act. The evidence presented (that UK cmders were informed
by the US of their military activities, and the selectiontafgets, and that they were
concerned about the use of cluster bombs) suggests that the UK dikhbaxedge of the
circumstances of the internationally wrongful act.

If the UK could be held responsible for the commission of an itii@na#ly wrongful act

for aiding and abetting another state in so doing, it strengthemsghment that individual
senior members of the Ugovernment could be held criminally responsible before the ICC
for the commission of international crimes through joint actiwitiéth other individuals,
including those from the USA.

Unlike the NATO operation against Serbia in 1999, the militargraegainst Iraq was not
a common purpose within the framework of an international or regmngalnisation and
thus subject to treaty provisions and accepted command and organisatrocaires.

However, the US and UK, with other members of the coalition of thmgyiacted with a

common purpose in the military action against Irag.

If it is shown that the common purpose or design involved the commissiar afimes
under the ICC Statute, Article 8, individuals from the UK can be ledbde under Article
25(3)(d).

InProsecutor v. Tadithe ICTY Appeals Chamber stated that there are two cesstas in
establishing culpability for a common criminal design or purpose:

(a) whether the acts of one person can give rise to the crimitgability of another where
both participate in the execution of a common criminal plan; and

(b) what degree afens reds required in such a cadk.

In considering these questions Professor Antonio Cassese (a rmaimtbe Appeal
Chamber inTadi¢) hasassessed the various kinds of joint actions which can lead to Yiabilit
for a crime at international laW.These include:

(a) Participation in a common purpose or design, where all theipantis in a common
criminal action are equally responsible if they (i) parti@patthe action, whatever their
position and the extent of their contribution; and in addition (ii) interehtgage in the
common criminal action. In this scenario all the participants tarde treated as
principals;

(b) Participation in a common criminal design where although all participhate from the
outset the common criminal design, one or more perpetrators conumme that had

3 Prosecutor v. Tadi(Case no. IT-94-1-A) Judgment, 15 July 1999, ph8s.
% A. Cassesdnternational Criminal Law(OUP, Oxford, 2003), 179-199.
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3.14

3.15

3.16

3.17

not been expressly or implicitly agreed upon or envisaged at thenlbegyiand therefore
was not part of the joint criminal enterprise. Brosecutor v. Tadi the Appeals
Chamber held that ‘responsibility for a crime other than the oneedgupon in the
common plan arises only if, under the circumstances of the casev@y foreseeable
that such a crime might be perpetrated by one or other mewofltees group and (i) the
accused willingly took that risk®

(c) Assistance (aiding or abetting) in the commission of timeg by providing practical
assistance, encouragement or moral support which has a substdetal oaf the
perpetration of the crime, knowing that the actions assist the pdgein the
commission of the crime;

(d) Inducement or incitement of the commission of the crimenwihe inducement actually
has an effect on the commission of the crime. The ICTY heRrasecutor v Blaski
that ‘both positive actsand omissions may constitute instigatiori’ The subjective
element of the crime is that (i) the person intended to inducedimenission of the
crime by the other person; or (ii) the person was at aste of the likelihood that
commission of the crime would be a consequence of his actionth@iiperson must
possess thmens reaconcerning the crime he is instigating.

These principles which were expounded in the jurisprudence of thea@Tdfought within
the ICC Statute, Article 25(3) of which states that a

‘person shall be criminally responsible ... if thatgmn:
(&) Commits such a crime, whether as an individj@ihtly with another or through another person,
regardless of whether that other person is criryimakponsible;

(b) ...

(c) For the purpose of facilitating the commissiminsuch a crime, aids, abets, or otherwise asBisits
commission or attempted commission, including pitmg the means for its commission.

(d) In any other way contributes to the commissiorattempted commission of such a crime by a gaup
persons acting with a common purpose.’

These provisions make it clear that there is a duty on individuals assist others in the
commission of crimes under the ICC Statute, or to engage ingointties that involve a
common criminal purpose. The Judge Advocate irPthiezano caseeferred to®®

‘the requirement that an accused, before he cdaural guilty, must have been concerned in the a#efil]o

be concerned in the commission of a criminal oféenc does not only mean that you are the person who i
fact inflicted the fatal injury and directly causddath, be it by shooting or by any other violertams; it also
means an indirect degree of participation ... [Infeotvords, he must be the cog in the wheel of eveatding

up to the result which in fact occurred.’

The Judge Advocate went on to say that it is not necessarmhehparticipation of the
accused be &ine qua nonor that the offence would not have occurred but for his
participation. The Panel considers that the involvement of UK myilitsgdd government
officials in the military operations in Iraq certainly amounted toatle ‘cog in the wheel.’

Driven by developments before the ICTY, the law in this areéurthgr evolved in recent
years so as to ‘catch’ foreign nationals who are directlyndirectly involved in a ‘joint
criminal enterprise’ with nationals of another state. Much of theqmution’s case against

% prosecutor v. Tadi(Case no. IT-94-1-A), Judgment, 15 July 1999, p2p8.

3" Prosecutor v. Blaskj (Case no. IT-95-14-T), Judgment, 3 March 2000, p288.

3 Trial of Feurstein and other$roceedings of a War Crimes Trial held at HampGreymany (4-24 August, 1948),
Judgment of 24 August 1948 citedRnosecutor v. Tadi(Case no. IT-94-1-T), Judgment, 15 July 1999, pEeA8.
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3.18

3.19

Slobodan Milosevic is based upon this concept. Milosevic, former leadie dbtate of

Yugoslavia, is being prosecuted for acts perpetrated by Bosmnibrid8ees in neighbouring
Bosnia and Herzegovina. Similarly, former Liberian ruler Charleg/lor is being

prosecuted before the Special Court for Sierra Leone witlecesp crimes committed by
forces with which he was allied in a neighbouring country. In ottwedsy this concept of
‘joint criminal enterprise’ is now well-accepted in internatiooaminal law and is, indeed,
at the core of important prosecutions. It is particularly useftihencase of a joint criminal
enterprise in which one of the parties goes beyond what was dgigagaéed, even if the
other party did not have full knowledge of this, provided that the actawescessary and
foreseeable consequence of the agreed joint criminal enterprise.

It might be noted that Article 25(3)(a) ICC Statute penalisgiziduals who use other
persons as a tool to commit the crime, while not physically petpe it themselve®’ It is
not spelled out that the lack of criminal responsibility encompagsedCC’s lack of
jurisdiction over individuals, nationals of states that are not paditgee ICC Statute, in this
instance US nationals. However, the Panel is of the opinion thabutdwThe clause
‘regardless of whether that other person is criminally respasgbroadly wordedThe
provision must, for example, be intended to cover the use of persons undetod&aand
those persons whose criminal responsibility is also excluded on @tiesdil grounds in the
Statute (Article 26§° The same would be true of people who lack the mental capadity
found guilty of criminal acts. In the case of US nationals, itngg their criminal
responsibility for proven offences that is excluded (such individual&ldor example be
tried by a court that does have jurisdiction such as a US nationg) but the jurisdiction
of the ICC.

With the above in mind, the Panel perceives a common purpose in theenmmeh the
Coalition in their military activities against Iraq, that ke selection of targets, strategies
and the use of particular weapons. Without detailed information aboudlaheing and
design of the military operations, and the level of knowledge omaneof the various
sections of the coalition forces, the Panel considersitth&tnot possible to rule out the
liability of UK officers or commanders as accessories tamparticipants in war crimes
committed by US officers or commanders. This materialkislyito be in the hands of
military authorities and is not available to the public, and thusembers of the Panel. It
may be, for example, that an agreement was reached betweendJdSamilitary forces
that where there was doubt about whether a particular use of force or action wotitdteons
a war crime the US would carry out that action since its@8ior commanders were not
liable to prosecution under the Statute. This could give rise toityafuit UK commanders
or officers under one of the subsections of Article 25(3). Equally, Kis fdrces may have
been involved in operational decisions taken in relation to the action uowlederation
even if they did not themselves participate in the attacks. The bgnabithe Iraqi TV
station on 26 March 2003, for example, may have involved decision-makibgthyUK
and US commanders. Did UK officials ever question, express concarhalseek to veto,
the choice of targets for US activities? Did they ever seeksengage themselves from any
aspect of the military operations? The Rules of Engagemewmt shad light on the
relationship between the members of the Coalition. The use of tUkases for the launch
of attacks may constitute ‘practical assistance’ with the kexdgé that the actions assist the
perpetrator in the commission of the crime. These are matteich wequire detailed
examination and investigation by the Prosecutor in order to assess criminal il@kfyons

39 Albin Eser, ‘Individual Criminal Responsibilityin A. Cassesse et al (edThe Rome Statute of the International
Criminal Court: A CommentargOUP, Oxford, 2003) at 767, 793-5.
“OIpid. at 794.
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3.20

3.21

3.22

3.23

3.24

3.25

These principles of complicity are broadly similar to ttagg@icable to the national laws in
force in the UK, and are hardly surprising or controversial. The $&ute also provides

for the liability of military and civilian superiors who may ri@ve been accomplices in the
traditional sense, but who failed to exercise proper control te@r subordinates (Article

28).

Accordingly, nationals of the UK can be prosecuted before the dC€rifnes that were
physically perpetrated by troops of the US to the extent that dided or abetted or
otherwise assisted in their commission or attempted commissicngding providing the
means for their commission.

To conclude, to the extent that acts perpetrated by US troopsutedstirimes against
humanity or war crimes, in violation of Articles 7 and 8 IC@t&te, the ICC can prosecute
nationals of the UK who ordered, solicited, induced, aided or abetted owisth@ssisted
in their commission or attempted commission, including providing thanmédor their
commission. It is, however, necessary to prove that the UK natibadl&knowledge that
these acts were being perpetrated.

In the alternative, failing evidence that UK nationals had ledye that specific crimes
against humanity or violations of the laws and customs of war warg bemmitted, they
may be held accountable to the extent that they were panisipa a joint criminal
enterprise and that the acts were necessary and foreseeabdgjuences of that enterprise.
It can be argued that the criminal enterprise was the aousdion of Iraq. The waging of
aggressive war was held to be an international crime in the Cludrthe Nuremberg
Tribunal in 1945, which was adopted by the United States of Americalkh&rance and
the Soviet Union. These countries cannot now argue that the waging of aggresss/aavar i
prohibited as a crime under international law. Moreover, the 1@@tstitself, in Article
5(1), identifies aggression as one of the crimes within its jatisdiL Article 5(2) says that
the ICC shall not exercise its jurisdiction over aggression @ntilefinition has been
adopted, and until the conditions under which it may be exercised have been agreed to.

But in concluding that aggression had been committed, the ICC woultk reotercising
jurisdiction over aggression, as it would not be attempting to agthald any person
accountable for the crime. It would merely be reaching the \hawthe criminal enterprise
of waging aggressive war had been committed as a prelimiciecymstance to the
prosecution of criminal acts over which it may exercise jurigdic- namely crimes against
humanity and war crimes. This would appear to be what is foresdetidle 25(3)(d) ICC
Statute, which imposes liability upon a person who:

(d) In any other way contributes to the commissiorattempted commission of such a crime by a gmfup
persons acting with a common purpose. Such caniwib shall be intentional and shall either:

(i) Be made with the aim of furthering the crimireadtivity or criminal purpose of the group, where
such activity or purpose involves the commissioa afime within the jurisdiction of the Court; or

(i) Be made in the knowledge of the intentiortloé group to commit the crime;

Aggression is ‘a crime within the jurisdiction of the Court’ pardg to sub-paragraph (i),
even if the ICC is not yet entitled &xercisgurisdiction over the crime, in accordance with
Article 5(2). Therefore, to the extent that crimes against hugnand war crimes prohibited
by Articles 7 and 8 ICC Statute were committed by US troapd,to the extent these were
‘necessary and foreseeable’ consequences of the aggressiveemamilitary and civilian
leaders of the UK may be prosecuted before the ICC for those violations ¢é#\itiand 8.
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3.26 These legal provisions, applicable under the ICC Statute butafatoilmost if not all
criminal justice systems, including those currently in forcthiwithe UK, are designed to
promote deterrence. Those who participate in criminal activitty ethers whose values are
perhaps not set at quite as high a threshold as their own, majddeble for the acts of
their ‘partners in crime’. Accomplices should not be able to trdiibility for crimes
committed as part of a collective venture by merely claintirag the most evil of the acts
were the responsibility of their associates.

3.27 The Panel concludes therefore, that the ICC Prosecutor shouldyetecktlly the issue of
responsibility of UK nationals with respect to all those miatteferred to in section 2 above
regarding violations of Article 8 ICC Statute, notwithstanding sliah violations may have
been committed by US forces.

4. Military Objectives and the Proportionate Use of Force |

4.1 In itsAdvisory Opinion on the Legality of the Threat or Use of Nuclear Wedpdhe
International Court of Justice recalled that, ‘the conduct of anylibperations is governed
by a body of legal prescriptions. This is so because “the oighelligerents to adopt means
of injuring the enemy is not unlimited®. The Court then proceeded to identify two
‘cardinal principles... constituting the fabric of humanitarian law’:

‘The first is aimed at the protection of the ciaiti population and civilian objects and establisttes
distinction between combatants and non-combat&tétes must never make civilians the object othkttnd
must consequently never use weapons that are inleapd distinguishing between civilian and military
targets. According to the second principle, it ishpbited to cause unnecessary suffering to comist# is
accordingly prohibited to use weapons causing teoh harm or uselessly aggravating their suffering.
application of that second principle, States dohate unlimited freedom of choice of means in tleapons
they use... [Hlumanitarian law, at a very earlgstgrohibited certain types of weapons either beeaf their
indiscriminate effect on combatants and civilians leecause of the unnecessary suffering caused to
combatants, that is to say, a harm greater thanuttavoidable to achieve legitimate military objees’.**

4.2  The strictness of the principle of distinction (States mergérmake civilians the object of
attack andnever use weapons incapable of distinguishing between civilian and military
targets) was further reiterated in paragraph 95: ‘methods and means of wenfahewould
preclude any distinction between civilian and military targetswioich would result in
unnecessary suffering to combatants, are prohibited.’

4.3  These general principles establish the necessary frameutbrk which to consider the
practical application of the more detailed rules set out in 1977 iadditProtocol | and the
ICC Statute. They remain relevant, so far as the limiting eqaisc(military objective,
military advantage, proportionality) possess a fluid or dynangedsrequiring application
to particular sets of facts. Nevertheless, the rules also tedivarequirements processn
their application; they thereby impose other practical linoitat on the lawful use of force,
and on the investigation of uses of force post-conflict that aten@et to consideration by
the ICC prosecutor of those matters referred to in section 2 abbey are examined
further below.

*I See note 22.
*2 |bid para. 77.
*3 |bid para. 78.
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1977 Additional Protocol | and the ICC Statute

4.4  For present purposes, Articles 50, 51, 52, 55 and 57 1977 Additional ProtoddAitiales
8(2)(a)(iii) and (iv) and 8(2)(b)(i)(i)(iii)(iv)(v)(ix)(xii) and (xx) ICC Statute, bear directly
on the questions of military objective, military advantage, and propatity** They
reaffirm the principle of distinction, the protection of civiliaaad civilian objects, the
prohibition of attacks which cause civilian casualties cleartggsive in relation to military
advantage, and the illegality of use of weapons which cause supesrfhjury, unnecessary
suffering, or are inherently indiscriminate.

Military objectives

4.5 Military objectives are defined by reference also to thecimle of distinction; thus, they do
not include civilians or civilian objecf8. So far as ‘objects’ are concerned, military
objectives are limited, according to Article 52(2) 1977 Additional dowit I, ‘to those
objects which by their nature, location, purpose or use malaffective contributiorto
military action and whose total or partial destruction, capture or neutralization, in the
circumstances ruling at the time, offers a definite military advarfexgp@hasis addedf?

4.6 The two elements — ‘effective contribution’ and ‘military adweayg — offer scope for
subjective assessment and the exercise of discretion. Even tee &ownes and their
installations may not be attacked if it would resudter alia, in excessive loss of civilian
life. Moreover, even where a civilian object loses its civilégard protected character (for
example, where civilian housing becomes subject to house by housedjghiternational
humanitarian law entails that it should not be presumed so to haveedfangne
overriding consideration in the identification of military objectivé is suggested, is that
they should be of ‘fundamental military importan¢®.’

4.7  As a practical matter, this requires good faith assessmewls in light of the peremptory
character of the principles of protection and distinctfofis the ICRC Commentary to 1977
Additional Protocol | makes clear,

** The relevant provisions have been repeatedly aitéoquiry documentation and for the most partraweset out
here.
> Article 48 lays down the ‘basic rule’: ‘In ord&r ensure respect for and protection of the ciifimpulation and
civilian objects, the Parties to the conflict stallll times distinguish between the civilian plapion and combatants
and between civilian objects and military objectivaad accordingly shall direct their operationg/@gainst military
objectives.’
“5 Obviously military objectives include armed foscéheir members, installations, equipment andsparts.
47 See Article 52(3) 1977 Additional Protocol I: ‘tase of doubt whether an object which is normadiglicated to
civilian purposes, such as a place of worship,sbmr other dwelling or a school, is being usedntake an effective
contribution to military action, it shall be presedinot to be so used.’
8 See ICRC, ‘Draft Rules for the Limitation of Darg incurred by the Civilian Population in TimeWfr’, 1956,
Article 7: ‘In order to limit the dangers incurrég the civilian population, attacks may only beedied against military
objectives. Only objectives belonging to the catéxp of objective which, in view of their essehtiharacteristics, are
generally acknowledged to be of military importanoay be considered as military objectives. Thaaegories are
listed in an annex to the present rules. Howessn if they belong to one of those categoriey, ta@not be
considered as a military objective where theirltotgoartial destruction, in the circumstancesnglat the time, offers
no military advantage.’ ‘Interlinked’ infrastructs raise particular problems; among others, se8\NATO Report’,
paragraph 47.
9 Cf. Article 24(2), 1923 Hague Draft Rules of AgriVarfare, requiring that bombardmentebelusivelydirected at
certain listed objectives. See also the conclusidhe ‘NATO Report’ in relation to attacks on theedia (paragraph
47).
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‘In order to comply with the conditions, the attatkist be directed against a military objective witkans
which are not disproportionate in relation to thgeative, but are suited to destroying only thgeotive, and
the effects of the attacks must be limited in theywequired by the Protocol; moreover, even aftese
conditions are fulfilled, the incidental civiliamdses [p.626] and damages must not be excessiveoutse,
the disproportion between losses and damages cauasethe military advantages anticipated raisesliaate
problem; in some situations there will be no roandoubt, while in other situations there may besoa for
hesitation. In such situations the interests ofcikiian population should prevail...” (paragrap®79)

Military advantage

4.8

4.9

4.10

As Article 52 1977 Additional Protocol | makes clear, there must befinite military
advantage for every military objective that is attacked.chrtb7 (‘precautions in attack’)
adds a further condition, namely, that the military advantage, vehichld also be concrete
and direct, be weighed against the civilian losses and damage edutd result from an
attack. The ICRC Commentary notes that ‘a military advantagely consist in ground
gained and in annihilating or weakening the enemy armed forces’ (paragraph 2218)

Thus, the concept of ‘military advantage’ is not in itself capabjastifying high civilian
casualties, for this would not be compatible with the basic rulewten Article 48°° The
assessment of ‘definite military advantage’ requires aesssnent of the circumstances at
the time. Thus, it is not permissible to engage in an attackhwinly offers potential or
indeterminate advantaggsthis means that those responsible for ordering an attack must be
sufficiently informed, and that, in case of doubt, the safety of the civilian papuratst be
taken into account.

In the context of an attack such as that on Iraq, it would be necessargitieicthe concept
of ‘military advantage’ in terms also of tip®litical objectivesalleged to justify the use of
force in circumstances otherwise constituting a breach aflé&i2(4) of the United Nations
Charter. Thus, in a conflict waged to destroy or neutralisapens of mass destruction’, it
would seem appropriate to condition the use of force on the defdaisaf elements of the
enemy armed forces possessing, or reasonably believed to posdesseapons. The use
of force for humanitarian purposes would likewise imply limitationstle® conduct of
hostilities, requiring context-specific interpretations of bothtary objective and military
advantage.

Proportionality

411

The rule of proportionality is laid down in Article 57 (‘precans in attack’).Article
57(2)(a) 1977 Additional Protocol | requires that those who plan or decide npattaak
shall ‘do everything feasible’ to verify that the objectit@be attacked are neither civilians
nor civilian objects, but that they are military objectives not etlser prohibited from
attack. They are also required to ‘take all feasible precaufiorise choice of means and
methods of attack with a view to avoiding and in any event minimizivijan casualties,
and torefrain from attack which ‘may be expected’ to cause excessivaarivibsses in
relation to ‘the concrete and direct military advantage anticipated.’

0 See note 45 above.

®1 Note, however, the British interpretative dediamon signature of 1977 Additional Protocol h felation to para.
5(b) and para. 2(a)(iii) of Article 57, ‘... the mdity advantage anticipated from an attack is intdrideefer to the
advantage anticipated from the attack consideredvetsole and not only from isolated particular paftthe attack.’
%2 See also Article 57(2)(b) on the cancellatiosuspension of attacks; and Article 57(3) on thégalibn, where a
choice is possible, to select a military objectweattack on which may be expected to cause tbedeager to
civilians.
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412

413

414

4.15

4.16

4.17

4.18

That which is ‘feasible’ is that which is capable of being doe lay definition, whatever

is under the jurisdiction and control of a partyrsma faciecapable of being done. It will

always be ‘feasible’, for example, for fighting forces to haymkcy of non-use of cluster

munitions in or near civilian areas. However, it may not alwaydebsible to ensure

implementation in every battlefield situation, unless relevatsglligence information is

gathered and distributed, legal and tactical advice is @ikt an appropriate level, and
commanders and troops are adequately and sufficiently trained.

‘Lessons learned’ from past conflicts are necessarily aoparaining for the future. No
lessons will be learned, unless campaigns and incidents within icprs@eie reviewed and
assessed against the relevant international standards.

The question is: who decides? The Final Report to the Prosdwutihe Committee
Established to Review the NATO Bombing Campaign Against the &e&=public of
Yugoslavia proposed the notion of the ‘reasonable military commanparagraph 50).
However, this has been criticised as potentially distancing titanynfrom society at large,
particularly given the self-evident fact that military commensdand civilian ‘observers’ are
likely to attribute different weight to military advantage, de bne hand, and the life and
well-being of non-combatants, on the other hand.

While admitting that the concept allows for subjective assesgared that its application
may be subject to battlefield conditions), the fact that internatihumanitarian law has set
standardsimplies the existence or initiation of a process of impar&aiew, wherever the
evidence suggests or raises a doubt about compliance, both in gameria particular
instances.

For example, while there may be no formal prohibition on the usastércmunitions, the
proportionality rule necessarily means that they cannot lawfulyubed in certain

circumstances. Thus, the weapons themselves are ‘indiscriningtey may not be used
where this would result in the incidental loss of life or injuryctalians which is clearly

excessive in relation to the overall military advantage anteipah other circumstances,
their use may be determined by place and time, such as thaqeeseabsence of civilians
during particular periods of the day.

Given the unguided nature of the sub-munitions (bomblets) and their knlwa ffaie, it is
also reasonable to infer that, in principle, cluster munitions shouldeaised against
targets in or near to civilian objects.

Similar limitations will apply to the use of other munitioRer example, it is doubtful
whether the use of so-called ‘bunker buster’ bombs on a restaurawtvifizan residential
area could be justified on the ground that an enemy military commeuadeelieved to be

%3 Their indiscriminate nature, in fact, is one it military values, allowing effective assaultswidely dispersed
soldiery.

* The ICRC Commentary to Article 57 1977 AdditioRabtocol | notes: ‘Proportionality is concernedhiincidental
effects which attacks may have on persons and @hjge appears from the reference to “incidentd”lo The danger
incurred by the civilian population and civilianjebts depends on various factors: their locatias$gbly within or in
the vicinity of a military objective), the terra{tandslides, floods etc.), accuracy of the weapmesl (greater or lesser
dispersion, depending on the trajectory, the ratigeammunition used etc.), weather conditionskiiity, wind etc.),
the specific nature of the military objectives cemed (ammunition depots, fuel reservoirs, mairlsaat military
importance at or in the vicinity of inhabited are#s.), technical skill of the combatants (randawpping of bombs
when unable to hit the intended target).” (Parplgr2212).
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dining there. It is also questionable whether such a ‘fact’ @if its sufficient to allow the
location thereupon to be classified as a ‘military objective.’

Process

419

4.20

421

Article 1 of each of the four 1949 Geneva Conventions requires Siaties B respect and
ensure respect for the Conventions. This obligation is supplementedtibgA85-91 of

1977 Additional Protocol | which deal with the repression of grave hesaof the Geneva
Conventions and of the Protocol itself, which are to be regardedaasrmes. Under
Article 86 of the latter, ‘The High Contracting Parties andRaeties to the conflict shall
repress grave breaches, and take measures necessary to supptiess l@eaches, of the
Conventions or of this Protocol which result from a failure to detrnwunder a duty to do
so.” This requires that commanders and members of the armed fugcaware of their
obligations’, and that ‘any commander who is aware that subordioatether persons
under his control are going to commit or have committed a breatie @dnventions or of
this Protocol, ... initiate such steps as are necessary to precentislations..., and, where
appropriate, to initiate disciplinary or penal action against violators..ic(a@7(3)).

As indicated above, the determination whether a particular adtéakful in relation to its
objective (military objective), the means and methods employed, anohjtiry and loss
caused to civilians, is a mixed question of law and fact. Therieriare clearly set out in the
relevant international instruments; however, they are not selfiagply¥heir good faith
application therefore requires the initiation of a formal inquiryerever the evidence raises
a credible inference that the applicable international standards may leaverbached.

The nature of cluster munitions, for example, suggests that al fioqoay is required,
wherever they are employed in or near civilian objects suaidasated by section 2 above
in relation to the military operations in Iraq. Similarly, inquiry is cafi@din other instances
involving apparent attacks on civilian locations, such as market ppacestaurants, or on
civiian means of transport, such as buses. The International Courtstite] has
characterised as a ‘cardinal principle’, the rule that Stamest never make civilians the
object of attack and consequently never use weapons that are iecapalstinguishing
between civilian and military targets. Unless controversiditary operations are open to
inquiry, there can be no effective guarantee that these interakbligations will be
implemented.

5. Supplementary Concerns Regarding Occupation

5.1

A number of further issues were presented for the Panel's catgideregarding the
conduct of the Coalition’s occupation of Irag. First, did the approagkated by the
Coalition indicate ignorance of or disregard for responsibilities uidtcle 43 Hague
Regulations? Secondly, did the conduct ofrthitary occupation generally breach Articles
55, 56 and 64 of the Fourth Geneva Conventibh9497? Thirdly, did the occupying power
breach any duty to preserve heritage assets? Fourthly, wasrttect of the occupying
power strictly in accordance with the law of the State under occupation?

% ¢f. Article 51(4) 1977 Additional Protocol I: ‘Ingtriminate attacks are ... (c) those which employeshwd or
means of combat the effects of which cannot bedidhas required by this Protocol; and consequeintlyach such
case, are of a nature to strike military objectiged civilians or civilian objects without distinah.’
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5.2  The ICC Statute under Article 8 includes as war crimes ‘grave betathiee 1949 Geneva
Conventions (Article 8(1)) and ‘other serious violations of the lawscastbms applicable
in an international armed conflict’ (Article 8(2)). There is no dotht the term
‘international armed conflict’ includes ‘military occupatiofi’.

5.3 However, not all the norms under the Hague Rules and four Geneva Qors/earid other
customary norms relative to the law of military occupation, tmagaid to attract fully the
ICC’s jurisdiction. The ‘grave’ and ‘other serious violations’ of sawnd customs of
military occupation should be such that they meet the definitiqreaificity of war crimes
under both the above cited clauses of Article 8, as further elabbobgtethe equally
authoritative Elements of Crimes enunciation. In this context, seeraded to recall thite
Article 8 definitions remain exhaustive.

5.4  Article 43 Hague Regulations imposes an overarching regimeblajation upon the
occupying power in the circumstance where ‘the authority ofdirhate power’ may be
lawfully described as ‘having in fact passed into the hands afdtwgpant.” The obligations
thus arising require that the conduct of military occupation ‘shlkdl all the measures in his
power to restore, and ensure, as far as possible, public order aty) whfke respecting,
unless absolutely prevented, the laws in force in the country. Theatdhg here are
specific, though subject to the general caveats arising fronwtheexpressions: ‘as far as
possible®” and ‘unless absolutely preventedf’While there is considerablerima facie
evidence that these specific obligations stand violated in the cooidonkitary occupation
in Iraq 2003° such violation does not find a safe textual home under Article 8 ICC Statute.

5.5 Much the same may be said concerning the possible violationickars5, 56 and 64f
the 1949 Geneva Convention IV provisions in the conduct of military occuption.

5.6  Accordingly, in the Panel's considered opinion, while the four disbiottrelated issues
pose pertinent issues concerning the conduct of the military ocoapati the basis of the
evidence presented to the Panel these do not furnish a sufficienfdrasigestigation by
the ICCProsecutor.

*® See, PNICC/2000/L.1/Add.2 at 16, N. 40.

" See, Documents 30-36, Evidence Bundle 1.

*8 The conduct of occupying power under this caveatds implicated here by the time dimension, gidenoriginary
condition of armed attack and destruction of mijiteargets. Any judgement concerning violationltod Article
therefore invites attention to the issue of reabtenime within which restoration of public orderdasafety ought to be
possible.

*9 The obligation is subject to respecting the lavfoice in the country, unless absolutely preveriféis is an
onerous requirement especially when the attackioigogcupying forces remain relatively ignorant éts laws in
force. However, such ignorance is not an aspeetsolute prevention’. That refers rather to theegated post-
conflict contexts, conditions, and circumstancesluding the scale of armed resistance by thosgsuto the conduct
of military occupation.

In particular, the disinvestment of precious ndttgaource assets by the occupying powers, even dgitimated’ by
the device of occupant power regime conveniengtint’ government in the occupied territory, does digest the
conduct of military occupation of possible indictmeunder existing standards and norms, of viotatibinternational
law.

0 The issue concerning preservation of heritagets@séhe conduct of military occupation, while goantly important
in context of Iraq, 2003, need not be visited iy eamplex detail here, beyond the acknowledgenfettdpecific
obligations on this register entail a somewhat wated hermeneutic of the existing norms and stalsdafr the
international legal regime of the conduct of milteccupation.
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6. Rationale for an Investigation by the ICC Prosecutor |

6.1

6.2

6.3

6.4

6.5

6.6

6.7

6.8

The Office of the Prosecutor is one of the four organs of then&tiienal Criminal Court.
Before taking office on 16 June 2003, the Chief Prosecutor, Mr Luis Moreno-Ocampo, made
the following solemn undertaking in open court in the Great Hallusfick of the Peace
Palace, The Hague, in accordance with Article 45 of the Court’s Statute:

‘| solemnly undertake that | will perform my dutiasd exercise my powers as Prosecutor of the latierral
Criminal Court honourably, faithfully, impartiallyand conscientiously, and that | will respect the
confidentiality of investigations and prosecutions.

The independence and impartiality of the Prosecutor are also nedeniArticle 42 of the
Statute, and it is important to keep these qualities in mind whendeoimgj why an
investigation should be initiated.

Article 53(1) of the Statute providester alia:

‘The Prosecutor shall, having evaluated the infdiomamade available to him or her, initiate an istigation
unless he or she determines that there is no rebkphasis to proceed under this Statute. In degidihether
to initiate an investigation, the Prosecutor sbafisider whether:

(a) The information available to the Prosecutorjites a reasonable basis to believe that a crintl@mihe
jurisdiction of the Court has been or is being catted,;

(b) The case is or would be admissible under Agtict; and

(c) Taking into account the gravity of the crimedghe interests of victims, there are nonethelabstantial
reasons to believe that an investigation wouldseote the interests of justice...’

The information in this report provides a reasonable basis fowibglithat crimes within
the jurisdiction of the Court have been committed.

As regards the issues of admissibility under Article 17, edpetihe complementarity of
the ICC’s jurisdiction, there is no evidence that the case iertly being or is likely to be
investigated by the United Kingdom or by any other State haumggdjction, or that there
has been an investigation and a decision not to prosecute.

In the light of the information provided, the case is certainsuficient gravity to justify
further action by the Court. Furthermore, there are no substagdisdns for believing that
an investigation would not serve the interests of justice.

On the contrary, the gravity of the alleged crimes and theest$eof the victims demand
that there should be an investigation. It is essential to estatble truth, fearlessly and
without favour. The victims of the conflict in Iraq are owed thischmat least, especially as
the military operations were not justified by the right df-defence and were undertaken
without the express approval of the UN Security Council.

Some people will argue that compared with the crimes allegamtymitted in the
Democratic Republic of Congo, especially in the north-eastern prowhdguri, those
allegedly committed by coalition forces in Iraq are insuffidiergerious to warrant
investigation by the Prosecutor, especially in view of theue® implications for his
Office. It will also be contended that, in order to enable the newtQowestablish itself
firmly as a global institution, controversial allegations involvyoggmanent members of the
Security Council should be avoided so soon after the Rome Statute’s entry into force.
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6.9

6.10

However, such objections should be dismissed. The United Nations iohakedorinciple
of the sovereign equality of all its Members (Article 2(1) e tUN Charter). Furthermore,
all persons are equal before the law and are entitled withowisgrymination to the equal
protection of the law (Article 26 of the International Covenant il @nd Political Rights
1966). All States should be reminded of their accountability under theflaw and of the
constraints which international law generally and the Statytariicular impose upon them
as regards the conduct of military operations - especiallyhasfundamental rules of
humanitarian law applicable in armed conflict embody ‘elementanysiderations of
humanity” and “constitute intransgressible principles of humanitarian®faw’.

By promoting respect for the rule of law and helping to deteatiook of international
humanitarian law, an investigation by the Prosecutor would serve h@vac the
International Criminal Court’'s objective of contributing to the prgia of the most
serious crimes of concern to the international community as a whole.

CONCLUSION

1. Resolution adopted by Peacerights accepting the report

On 3" March 2004 the Executive Committee of Peacerights was preseitiettis report. It was
unanimously accepted and a formal resolution to this effect was noted in the minutes

2. Presentationof report to the ICC Prosecutor and the Attorney-General

2.1 This Report will be submitted to the ICC Prosecutor with a requesonsider a full
investigation into the matters raised.

2.2 In addition, the Report will be delivered to the Attorney-Genefas feflects the fact that the
International Criminal Court Act 2001 makes provision to enable theduiHeet its obligations
under the ICC Statute and to incorporate the offences of genogides@gainst humanity and
war crimes into domestic law. Provision was thus made for tkealthorities to ‘be in a
position to investigate and prosecute any ICC crimes’ under domesfi¢ law.

®1 See note 22, para. 79.
62 Explanatory Notes to the International Criminau@aill prepared by the Foreign and Commonwealtfic® 2001.
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